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Oh my — | just realised the last newsletter went
out in Aprill Dear, oh dear, where does the
time go?

With that said, it has been such a busy time for
the branch — the visit of the President and
Senior Vice-President of NI; the Annual
General Meeting and excellent presentations
by CIliff Beazley on Port Ash (May) and Derek
Luxford on the Criminalisation of Seafarers
(August). In addition, the branch responded to
a request to speak at the AMSA sponsored
Seafarer Welfare Forum in early Sept. Euan
Crawford provided a thought provoking
presentation highlighting a number of critical
issues, again linked to the criminalisation of
mariners and pilots.

You will notice reports from branch events
making their way into Seaways — | would like to
thank Mike Bozier for his ongoing reporting of
the various presentations, as well as the
excellent speakers that are contributing to the
life of the branch.

As always, your contributions to the branch
newsletter are always welcome!

Jillian Carson-Jackson

What do you think of your institute?

What are you looking for from the NI? Don't be shy
— send in your thoughts and ideas! Do you have a
comment on a specific article? Is there a niggling
issue that you feel the NI should be addressing?

We look forward to your thoughts and comments ticlas
that are presented in the newsletter. Please faiviiy e-mail
to sec@nisea.org
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People and Contacts

The NI SE Australia Branch Committee
2010-2011:

At the AGM we were pleased to see that almost all
members agreed to stand again for another year. A
report on the AGM is included on page X and a full
report is available on request — just send me an e-mail
(sec@nisea.org)

Chairman — Mike Drake
mike.drake@carnivalaustralia.com

Vice-Chairman — David Bendall
david@maritrade.com.au

Treasurer — John Harding
[dharding@optusnet.com.au

Secretary — Jillian Carson-Jackson
sec@nisea.org or paul.jackson@grapevine.com.au
Mailing address for the Secretary:

3/41 Crisp Circuit, Bruce, ACT 2617
Canberra Liaison - lain Kerr
lain.kerr@msa.gov.au

Victoria Liaison — lan Liley
lan.liley@portofmelbourne.com

South Australia Liaison — Howard Pronk
cammarine @bigbutton.com.au

Committee Members:

Ken Edwards — squarerig@bigpond.com
Greg Hill — kdandgnhill@optusnet.com.au
Mike Bozier — bozier@pobox.com

Justin Jones — Justin.jones@defence.gov.au
Barclay Ross — barclay.r@optusnet.com.au
Richard Toone - rtpilot@optusnet.com.au
Ashley Papp — Ashley.Papp@defence.gov.au

L O
CARNIVAL

AUSTRALIA

Carnival Australia is proud to support the Nautical Institute and in
particular the NI's commitment to help drive continuous
improvement of professional marine standards.
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Comings and Goings...

What milestones are being reached by our members? | can't be aware
of them all, so please send them to me for inclusion in the newsletter.
To be included in the next newsletter, make sure they are received by
e-mail at sec@nisea.org not later than 15 November, 2010. I'm sure |
am not aware of them all!

The Presidential Visit

Report by Jillian Carson-Jackson

Images by Paul Jackson; John Harding; Carnival Australia

With an ambitious visit schedule, NI President
Richard Coates and Senior VP James Robinson
arrived in Perth in April just ahead of the Icelandic
volcanic cloud. And what a start to a very busy
schedule! The intended speaker for the Master
Mariner Boulton Lecture was ash-cloud bound in
Europe, so Richard and James stepped in to provide
a very moving lecture on the Criminalisation of
Seafarers (A copy of the lecture can be found on the
Company of Master Mariners of Australia website).
After this, the presentations just never stopped!

After 6 days in Perth, they were off to Brisbane and
Anzac day celebrations. Then to Adelaide, where
they attended a luncheon with the Master Mariners,
spoke at an Australian VTS working group meeting
and then flew off to Melbourne. The Harbour Master
of Melbourne hosted a discussion on NI issues in
general and the welfare of seafarers in particular.
After a short stay in Melbourne, the guests were off to
Tasmania on a Toll ship, with visits to Launceston
and the Australian Maritime College.

All too soon it was time to leave Tasmania and fly off
to Canberra, where a meeting with the CEO of the
Australian Maritime Safety Authority, and a
presentation to staff at AMSA awaited. Just time for a
quick BBQ of kangaroo (and good Australian wine)
before heading by car to Wollongong and a
presentation at the Australian Centre for Ocean
Research and Security (ANCORS) — a section of the
University of Wollongong. The day didn’'t end there,
though, as the visit took them to Sydney for two final
events.

Capt. Richard Coates

In Sydney they provided a luncheon presentation to over
110 persons on the Carnival cruise ship Pacific Jewel. The
prestigious event, with Honorary NI member Peter Morris in
attendance, resulted in some excellent discussions and
thoughts for the future.

Touring the bridge of the Pacific Jewel

The visit was a demonstration of the commitment of NI
to the branches, and provided the focus for many
discussions — with presentations to audiences of NI
members and, also non-members. In the Wollongong
presentation discussion on why no one in the
audience was a member of NI led to some
enlightening thoughts on image, membership criteria
and cost. The revised membership criteria were of
great interest to the students, and we should see
some follow-up interest in future membership!

Key topics of interest in the discussions included:
welfare of seafarer’s; criminalisation of seafarer’s;
education and training; and the work of the NI at IMO.

The NI branches of Australia wish Richard all the best
as he passes the baton to the next President of NI.
We look forward to further visits in the future, and the
task now is to build on the momentum that the visit
has brought to NI ‘down under’.

Barclay Ross, Paul Jackson, Richard Coates, Commodore Steve
Burgoine, Peter Morris, Jillian Carson-Jackson, Jim Robinson, Padre lan
Porter

3/41 Crisp Circuit, Bruce, 2617 Australia
Phone: Home: 02 6161 8034
Email:sec@nisea.org



The Paciiic Jewel
Presentation and Lungheon
in pictures
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Honour where honour is due...

During the visit, NI SE Australia was pleased to see
honour bestowed on our own Capt. Ken Edwards.
During one of his last duties on the visit, NI President,
Capt. Richard Coates presented Ken with the honorary
mention award for Shipmaster of the Year, as well as the
NI Dedicated Service Award.

Both awards are well deserved for a man who has
dedicated so much professional and personal effort to
furthering maritime endeavours. The event was held,
fittingly, on the James Craig.

The James Craig, seen from the bridge of the Pacific Jewel.

Capt. Ken Edwards and wife Valerie accept the NI dedicated service
award on board the James Craig

Hard at work on the James Craig — James Robinson and Jillian Carson-
Jackson help haul on the line...

* _ %k _ %k

Sponsorship...
The NI SE Aus Branch is pleased to receive sponsorship from our members — from financial sponsorship and provision
of teleconferencing facilities (Carnival) to maintaining the website (Maritrade). If your organisation would be interested
in sponsoring NI SE Aus branch, please contact the secretary at sec@nisea.org

www.carnivalaustralia.com
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The Criminalisation of Shipmasters
and Pilots

Report by Mike Bozier
Note - The following is an edited version of a presentation given by
Mr. Derek Luxford, partner with Hicksons Lawyers, to a combined
meeting of Sydney members of the Company of Master Mariners and
the Nautical Institute on 11th. August 2010)

Derek introduced himself as a lawyer with a long
term interest in matters maritime, stemming
perhaps from a grandfather who held a Master
Foreign-going Certificate.

The criminalisation of mariners has escalated since
1994. There had been 34 major oil spills in the
world’'s oceans between the Torrey Canyon
incident in 1967 and 1994. In 1994 the Seki and the
Baynunah collided off Fujairah. Seki was a
Panamanian flagged VLCC which may have been
proceeding at very slow speed while taking or
about to take stores. The Baynunah was a UAE
flagged vessel which hit the port side of the Seki,
resulting in an oil spill of approximately 16,000
tonnes. There were several inquiries but the local
authorities immediately detained both masters,
detaining them and the Seki for six months, until a
local inquiry had been completed. Between 1994
and 2010 there have been 13 further incidents, not
all involving oil pollution, where a ship’s master,
officers or pilot have been subjected to criminal
proceedings and confinement by a local authority.
The list does not include the Exxon Valdez, where
there may have been grounds for criticising the
conduct of the master.

Shen Neng 1

Although detention and prosecution of seafarers for
pollution is easy publicity for media organisations,
this is not the only reason for such legal actions.

Loss of life has been very rare, at least until the
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Neftegaz 67/Yao Hai collision in Hong Kong. The
findings of that court or enquiry are still subject to
appeal.

Erica, Prestige and Pacific Adventure have been
notorious pollution matters, not because of the spill
damage but because of the attitudes of the local
authorities and courts. Neftegaz 67 was also a poor
navigation matter, as is Sheng Neng. Delta Pride,
Tasman Spirit and Achilles 1 involved owners’
insolvency and non-payment of fees. Neftegaz 67,
Seki/Baynunah and Hebei Spirit were all collisions and
Union was a grounding. That seafarers were detained
in all of these matters is disheartening to say the least.
In truth, their detentions were an abrogation of their
human rights.

The persons being detained and sometimes, but not
always prosecuted, are masters, officers, crew, pilots
and salvors, mostly by coastal states. The strict
liability aspect of oil pollution makes this much the
easiest grounds for a criminal action. The pilot of the
Cosco Busan, an accident that should never have
happened, was prosecuted for causing pollution, not
for poor navigation, the Al Capone approach to
punishment. For a professional such as a master, a
criminal accusation is bad enough. There is no
interest from authorities in justification and efforts to
minimise the effects of pollution are not considered.
Fines can be massive. The owners of the Pacific
Adventure were ‘persuaded’ to pay the Queensland
government much more than their maximum legal
liability. That government has now increased
corporate fines from $1.7 million to $10 million and
individual fines from $350,000 to $500.000. These are
huge figures when compared to anything that could be
levied for land based transport oil pollution. Bail is set
at excessively high levels and P&l Clubs are not liable
to pay fines, only legal costs. Corporate law prohibits
companies from paying employees fines.

The legal framework on which maritime criminal
actions are based falls under three types of laws —
Parliament, international conventions and common
law. Examples of relevant acts passed by the
Australian parliament are the Navigation Act 1912 and
the Transport Accident Investigation Act 2003.
International conventions such as UNCLOS (1994)
and MARPOL 73/78 have to be given effect by
national legislation. The EU Directive on Ship Source
Pollution (2005) is draconian legislation that is
opposed by almost all international shipping
organisations but it does not create a power to
imprison seafarers. That power arises from national
criminal law — the law of a ship’s flag, a port or a
country.
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Seafarers are not immune to such laws. The third
type of law, common law, is created by what judges
have previously found, i.e. the precedents that they
have set.

One ‘protection’ under criminal law is the standard
of proof that is required for a conviction — beyond
reasonable doubt. This is a very high level, under
which all elements have to be proved. In contrast
the level of proof in a civil matter is the balance of
probabilities. In criminal law a necessary element is
the existence of mens rea, the accused has to have
intended the result of what happened. The
exception is a strict liability matter, when a mens
rea does not have to be proved. This means that in
oil pollution matters there is no defence, except
possibly an Act of God. If oil is leaked to the sea or
an inland waterway, that is all that is needed for a
conviction. This is a lower threshold of proof than in
any other circumstances, when comparing various
transport systems. Criminal matters are usually
held before a judge and a jury of ‘peers’.

Oil pollution matters are almost always held before
a judge only, effectively prosecution in a criminal
fashion for a civil matter. Mariners are not involved
in the legal process in any way and most criminal
judges have no maritime experience — the accused
IS not tried by his/her peers. There is no justice in
pollution prosecutions. Seafarers are gaoled when
doing their jobs to the best of and beyond their
abilities. Politicians and the media, the loudest
voices when pollution occurs, know nothing about
shipping — witness the vessel mis-descriptions such
as ‘coal laden tankers'.
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The challenges ahead for shipping are many. Maritime
accidents have reduced in number, especially those
involving loss of life, except possibly for ferries in the
third world. The media however now treats pollution
incidents in the same way as loss of life accidents.
Investigations of accidents in most coastal states are
intended to discover causes not to allocate blame
however the resulting reports, which cannot be used
in any judicial proceedings, are blueprints for a chain
of cross claims. The question of whether seafarers
who have become involved in an accident should
cooperate with an investigating authority or consider
self-preservation will depend on the place i.e. the
rights of states/persons against those of an
individual/lemployee and a state’s right to punish. The
culture of creeping criminalisation, resulting from
occasional incompetence  and most  often
inadvertence, has led to mariners being held hostage.
The obvious question is the proper role of the law; in
the event of an accident does there have to be a
culprit? The law should not be used to punish without
good reason.

Finding the ‘real’ culprit in an accident is not
necessarily an answer to anything. There may not be
one. Corporate responsibility is very hard to prove.
Weak flag states are a perennial problem. Are courts
and prosecutors victimising workers in the world’'s
oldest global industry or just keeping mariners
competent? All mariners agree that the environment
should be protected and would happily contribute to a
better maritime profile. When they finally lose hope of
just treatment and leave the sea, how will they be
replaced? Those enforcing draconian laws will do well
to ponder on the problems of recruiting young
seafarers.

Are you a maritime professional?

The presence and influence of The Nautical Institute confers professional standing on seafarers and those with nautical
qualifications. Seaways is the monthly journal which links members and provides an opportunity to keep up-to-date and
share knowledge.

The NI has changed its membership criteria in order to be truly representative of the maritime profession... There has
never been a better time to promote professionalism in the maritime industry! The membership changes are available
on the NI website.

Check out the NI website for all the details (www.nautinst.org). You can even register using the new on-line system!

Membership categories are now: Fellow (as elected by nomination with minimum 5 years membership); Associate
Fellow (command / senior position at sea or senior position ashore); Member (representative of maritime professionals
afloat and ashore, including DP, Square Rig, Harbour Master, VTS, Maritime Lawyer, Maritime Health and Welfare
professional); Associate Member (rating or non-management maritime position, undergoing maritime training).

Members who were AMNI and who now qualify for full membership will be automatically upgraded, with certificates of
membership forwarded directly from NI Headquarters.

If you have any questions on the new membership criteria, feel free to contact you branch secretary (sec@nisea.org).
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NI SE Australia branch members visit
Port Ash

In May 2010 Cliff Beazley provided an excellent
presentation on the work he has done to develop
Port Ash into one of the few manned model ship
handling training facilities in the world.

Mike Bozier's report on the presentation can be
read in Septembers edition of Seaways, which
highlights the many years of effort that has gone
into developing such a high standard training
facility.

Following the presentation branch members
expressed an interest in visiting, and maybe trying
out the models. Chris de Jong organised a visit,
which included John Harding and Nick Lampe of
CMMA. The visit brought home the magnitude of
the effort taken to create Port Ash, and allowed
some time for hands-on experience...

Nick, Cliff and John discuss Port Ash

John taking the Panamax model out for a spin...
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NI SE Australia Branch
AGM 2010

On 11 August 2010 the branch held its annual general
meeting at the NSW Sports Club, Hunter Street, Sydney. In
addition, members in Canberra participated via
teleconference. With the large geographic area covered by
the branch (South Australia, Victoria, Australian Capital
Territory and New South Wales) the participants agreed
that a teleconference option was an effective initiative.

Highlights:

Activities  — 2009-2010 was a very busy year for the
branch, and an overview of the various events was noted,
including the successful visit from the NI President / Senior
Vice President.

Finance - the branch finances were reviewed and

accepted. A draft budget was agreed.

Membership — following a membership review at NI
headquarters, the branch membership was noted as being
over 180 members, however over 40 of these are indicated
as being in arrears. The meeting agreed that the
committee would review the membership information. All
members are encouraged to review their status.

The branch has seen growth in 2009-2010, with 10
confirmed new members.

Committee — almost all members of the committee agreed
to remain for 2010-2011. Chris de Jong tendered his
resignation, noting that he has enjoyed working with the
Committee. Mike Drake, Chairman, thanked Chris for his
dedication to the committee.

The executive all agreed to stand for another year in their
present positions. John Harding, Treasurer, gave notice
that this would be his last year. The Committee noted this.
The branch welcomes any expression of interest to work
with John as he wraps up his many years as Treasurer. |If
you are interested in joining the committee executive as
Treasurer, please contact sec@niseau.org.

A full report of the AGM was e-mailed separately to each NI
SE Australia branch member. If you did not receive your
report, please confirm we have your correct e-mail address
on file!

Australia has lots of great wine to offer, and the NI has lots
of great advantages to offer its members. So, why not join
the two? YES, for every new member that you bring to the
NI family (as confirmed by NI HQ) you will win a bottle of
wine (red or white, your choice). This is in addition to the
existing incentive for membership offered by NI HQ.

Remember — when you sponsor a member, send a note to
sec@nisea.org so we can follow the process and make
sure you get your bottle of wine when the membership is
confirmed through notification on Seaways!
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Some General Dates for your calendars...

Sydney Branch of the Company of Master Mariners Of Australia
2" Wednesday of the month Standing invitation to members
1830 hrs NSW Sports Club, Hunter Street, Sydney
Contact Barclay Ross (02 9975 5578) or Jillian Carson-Jackson (sec@nisea.org)

Joint NI / CoOMMA meeting
NSW Sports Club, Hunter Street, Sydney
Contact Barclay Ross (02 9975 5578) or Jillian Carson-Jackson (sec@nisea.org)

Melbourne Branch of the Company of Master Mariners of Australia
Standing invitation to members
RACYV City Club, 501 Bourke Street, Melbourne

2" Wednesday of Feb, May,
Aug and Nov — 1830 hrs

4™ Wednesday of the month

1830 fhrs Contact Ms. Alex Evered (secmel@mastermariners.org.au ) or phone 03 9699
3332)
South Australia Branch of the Company Of Master Mar  iners of Australia
Last Wednesday of the month Standing invitation to members
1230 hrs

I H#HS% &H# HS S H# (#)

Some Specific dates...
CMMA / NI combined meeting — presentation by Justin Jones, Commander, RAN —
Reflections on Surface Combatant Command
NSW Sports Club, Hunter Street, Sydney
Bookings essential, please contact Barclay (02 9975 5578 or
barclay.r@optusnet.com.au ) or Jillian (sec@nisea.org ) on or before Thursday, 4

Wednesday 10 Nov 2010 Nov 2010.

1800 for 1830 Justin has recently completed a tour of duty in command of the HMAS Newcastle.
During his tenure, Newcastle conducted a myriad of activities and was awarded the
Gloucester Cup for overall efficiency. The presentation will provide insight into
commanding a modern naval vessel. His current experience and keen insight will
provide for a thought provoking presentation.

Note — if you have an event or date for calendar, please provide prior to the deadline for input to the next newsletter.
Remember, this is your newsletter!

Please be aware that the NSW Sports Club not only wishes to have advance notice of numbers attending meetings but
will also charge for any “no shows” — cost for the excellent, fully served three course meal is $35.00. The Sports Club
is quite strict about this and so, please, if you would like to attend a meeting advise Barclay Ross
(barclay.r@optusnet.com.au) or Jillian Carson-Jackson (jillian.carson-jackson@amsa.gov.au) by the 1200 on the
Thursday before the meeting. Realizing that unforseen events often arise, should you find that that you cannot attend
please advise Barclay by 0930 on the Monday before the meeting and the “no show” charge should be avoided.

‘Heading to sea’ — James Craig, May 2010



